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General

The Employer invites bids for the contraction of works as detailed in
attached specifications, drawings and the bill of quantities provided
herein. The successful Bidder is expected to complete the works as
mentioned in the Bidding Data.

This Invitation for Bids is open to all registered Bidders with
qualifications as described in the Bidding Data.

Each Bidder shall submit only one bid, either individually or as a
partner in a joint venture. A Bidder who submits or participates in
more than one bid shall cause all the proposals with the Bidder’s
participation to be disqualified. A firm may participate in more than
one bid only as a subcontractor.

The Bidder shall bear all costs associated with the preparation and
submission of his bid and the Employer shall in no case be liable for
those costs.

The Bidder at his own cost, responsibility and risk may visit the site
of the works and acquire all necessary information for preparing the
bid and entering into a contract for construction of the works.

Bidding Documents

The Bidding Documents comprise the documents listed below:
Section
I. Invitation for Bids
Il. Instructions to Bidders
Il.  Sample Forms of Bid, Letter of Acceptance and Agreement
IV. General Conditions of Contract (GCC)
V. Special Conditions of Contract (SCC)
VI. Technical Specifications
VIl. Drawings
VIII.  Bill of Quantities
IX. Sample Forms of Securities

A prospective Bidder may request clarification on the bidding
documents in writing and the Employer shall respond to such
request. Copies of the response shall be forwarded to all the
purchasers of the bidding documents.

Preparation of Bids

All documents relating to the bid shall be in English or in Nepali.

The bid by the Bidder shall comprise the following:
a. Bid and Qualification/ Eligibility Information
b. Bid Security

C. Priced Bill of Quantities

d. Rate Analysis (optional at request of Employer)




10. Bid Prices

11. Bid Validity
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The contract shall be for the whole works described in scope of
works based on the priced Bill of Quantities submitted by the Bidder.
The Bidder shall fill in rates and prices for all items of the works in
Nepali Rupees. Items for which no rate or price is entered shall be
deemed covered by the other rates and prices in the Bill of
Quantities and shall not be paid by the Employer.

All duties, taxes and other levies payable by the contractor under the
contract shall be included in the rates, prices and total Bid Price
submitted by the Bidder.

The bid shall remain valid for the period specified in the Bidding
Data.

The Bidder shall furnish a Bid Security in Nepali Rupees in the
amount specified in the Bidding Data. The Bid Security shall remain
valid for a period of 30 days beyond the original validity period for
bid and any period of extension subsequently requested by the
employer.

The Bid Security shall be in the form of a bank guarantee from a
bank acceptable to the Employer or a cash voucher deposited in the
Bank Account of the Employer specified in the Bidding Data.

One original and one duplicate copy of the bid shall be typed or
written in indelible ink and shall be signed by a person or persons
duly authorised to sign on behalf of the Bidder. This authorization
shall consist of a written confirmation as specified in the Bidding
Data and shall be attached to the bid. The name and position held
by each person signing the authorization must be typed or printed
below the signature. Any entries or amendments including
alternations, additions or corrections made shall be initialled by the
same authorized person.

Submission of Bids

The Bidder shall submit one original and a duplicate copy of the bid.
These bids shall be placed in sealed envelopes. Both the sealed
envelopes shall be placed in an outer envelope which shall also be
sealed. The inner envelopes shall duly be marked as ‘Original’ and
‘Copy’. The envelopes shall be addressed to the Employer at the
address provided in the Bidding Data and bear the name and
identification number of the contract.

A Pre-Bid meeting if provided for in the Bidding Data shall be held at
least 10 days before the bid submission date at the place, date and
time as mentioned in the Bidding Data. Any amendment to be made
in the Bid subsequent to the Pre-bid meeting shall be issued within 5
days of the meeting and the Addendum shall be circulated to all the
purchasers of the Bidding Document, The Addendum thus issued
shall be a part of the Bidding document.

Bids shall be delivered to the Employer at the address no later than

the time and date specified in the Bidding Data.

Any bid received by the Employer after the deadline shall not be
accepted and shall be returned unopened to the Bidder.
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18.1 Bidders may modify or withdraw their Bids after it has been
submitted by giving a written notice, duly signed by an
authorized representative and shall include a copy of the
authorization in accordance with Clause 13 before the deadline
prescribed in Clause 16. The corresponding modification of the
bid must accompany the respective written notice.

18.2 Each Bidder's modification or withdrawal notice shall be
prepared, sealed, marked, and delivered in accordance with
Clauses 16 with the outer and inner envelopes additionally
marked “MODIFICATION” or “WITHDRAWAL,” as appropriate.

18.3 No bid may be modified after the deadline for submission of
Bids.

Bid Opening and Evaluation

The Employer shall open the bids in the presence of the Bidders'
representatives who choose to attend at the time and in the place
specified in the Bidding Data.

The Bidders' names, the Bid Prices, the total amount of each bid,
any discounts, bid modifications and withdrawals, the presence or
absence of Bid Security, difference of rate in words and figures,
quoted price for alternate technical specification if proposed,
whether the Bid Form has signature of the bidder or authorized
representative, corrections/effacement or obliteration in bidding
document, any remarks made by the bidder in the Bid Form, details
of rates if requested and such other details as the Employer may
consider appropriate shall be announced by the Employer at the
opening.

The Employer shall prepare and provide minutes of the bid opening
including the information disclosed to those present.

Information relating to the examination, clarification, evaluation and
comparison of bids and recommendations for the award of a
contract shall not be disclosed to Bidders or any other persons not
officially concerned with such process until the award to the
successful Bidder has been announced.

21.1 To assist in the examination, evaluation and comparison of
Bids, the Employer may, at the Employer’s discretion, ask any
Bidder for clarification of the Bidder's bid, including
breakdowns of unit rates. The request for clarification and the
response shall be in writing or by facsimile, but no change in
the price or substance of the bid shall be sought, offered, or
permitted except as required to confirm the correction of
arithmetic errors discovered by the Employer in the evaluation
of the Bids in accordance with Clause 23.

21.2 Subject to Sub-Clause 21.1, no Bidder shall contact the
Employer on any matter relating to his bid from the time of the
bid opening to the time the contract is awarded. If the Bidder
wishes to bring additional information to the notice of the
Employer, he should do so in writing.

21.3 Any efforts by the Bidder to influence the Employer in the
Employer’s bid evaluation, bid comparison or contract award
decisions may result in the rejection of the Bidder’s bid.




22. Examination of
Bids and
Determination of
Responsiveness

23. Correction of
Errors
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22.1

22.2

22.3

23.1

23.2

Prior to the detailed evaluation of Bids, the Employer shall
determine whether each bid (a) meets the eligibility criteria
defined in Clause 2; (b) has been properly signed; (c) is
accompanied by the required securities; and (d) is substantially
responsive to the requirements of the Bidding documents.

A substantially responsive bid is one which conforms to all the
terms, conditions, and specifications of the Bidding documents,
without material deviation or reservation. A material deviation
or reservation is one (a) which affects in any substantial way
the scope, quality, or performance of the Works; (b) which
limits in any substantial way, inconsistent with the Bidding
documents, the Employer’s rights or the Bidder's obligations
under the Contract; or (c) whose rectification would affect
unfairly the competitive position of other Bidders presenting
substantially responsive Bids.

If a bid is not substantially responsive, it shall be rejected by
the Employer, and may not subsequently be made responsive
by correction or withdrawal of the nonconforming deviation or
reservation.

Bids determined to be substantially responsive shall be
checked by the Employer for any arithmetic errors. Errors shall
be corrected by the Employer as follows:

a where there is a discrepancy between the amounts in
figures and in words, the amount in words shall govern;
and

b where there is a discrepancy between the unit rate and
the line item total resulting from multiplying the unit rate by
the quantity, the unit rate as quoted shall govern, unless in
the opinion of the Employer there is an obviously gross
misplacement of the decimal point in the unit rate, in which
case the line item total as quoted shall govern, and the unit
rate shall be corrected.

The amount stated in the bid shall be adjusted by the Employer
in accordance with the above procedure for the correction of
errors and, with the concurrence of the Bidder, shall be
considered as binding upon the Bidder. If the Bidder does not
accept the corrected amount, the bid shall be rejected and the
Bid Security may be forfeited.
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24.1 The Employer shall evaluate and compare only the Bids
determined to be substantially responsive in accordance with
Clause 23.

24.2  Further the employer shall evaluate :

a) Whether the construction work plan, work performance
schedule and mobilization period is consistent with the
requirement of the bidding document or not,

b) Whether the quoted item unit rates in the Bill of
quantities are reliable or not,

¢) Whether or not the quoted price is unbalanced due to
unnaturally high rates quoted by the bidder for work
items to be completed in the initial stages of the contract
or for work items whose quantities are assumed by the
bidder to be underestimated.

24.3 In evaluating the Bids, the Employer shall determine for each
bid the evaluated Bid Price by adjusting any corrections for errors
pursuant to Clause 23;

24.4 The Employer reserves the right to accept or reject any
variation deviation or alternative offer. Variations, deviations,
and alternative offers and other factors which are in excess of
the requirements of the Bidding documents or otherwise result
in unsolicited benefits for the Employer will not be taken into
account in bid evaluation.

24.5 If the bid, which results in the lowest Evaluated Bid price, is
unbalanced or frontloaded in relation to the Employer's
estimate of the items of Work to be performed under the
contract pursuant to Sub - Clause 24.2 ,the Employer shall ask
the bidder to give clarification with detailed rate analysis for
any or all items of the Bill of Quantities. If the clarification is
found satisfactory then the Employer shall increase at the
expense of the bidder the performance security set forth in
clause 28 by additional 8% of the quoted amount to protect the
Employer against financial loss in the event of default of the
successful bidder under the contract and if the clarification is
found unsatisfactory then the Employer may reject such bid.

Award of Contract

The Employer shall award the contract to the Bidder who has
offered the lowest evaluated Bid Price, provided that such Bidder
has been determined to be eligible in accordance with the provisions
of Clause2.

The Employer reserves the right to accept or reject any bid and to
cancel the bidding process and reject all bids, at any time prior to
the award of the contract, without assigning any reasons whatsoever
and without thereby incurring any liability to the affected Bidder or
Bidders.




27. Notification of 27.1The Employer shall notify it's intention to award the Contract to

Award and the successful bidder in accordance with Clause 25 prior to the
Signing of expiration of the bid validity period and within 7 days of
Agreement acceptance of his bid. This notification (called the “Letter of

Acceptance”) shall state the sum that the Employer shall pay
the Bidder in consideration of the execution, completion, and
maintenance of the works as described by the contract. The
employer shall also provide information regarding the name,
address and the contract amount of the successful bidder to all
bidders who participated in the bid.

27.2 Any Bidder who is not satisfied with the procurement process
or Employer’s decision as per Sub - Clause 27.1 and believes
that the Employer has committed an error or breach of duty
which has or will result in loss to the bidder then the bidder may
give an application for review of the decision to the Employer
with reference to the error or breach of duty committed by the
Employer. The review application should be given within 7 days
of receipt of information regarding issue of Letter of Acceptance
by the Employer to the successful bidder.

27.3If the review application is not received by the Employer as per
clause 27.2 then the bid of the Bidder selected as per clause 25
shall be accepted by the Employer and the successful bidder
shall be notified by the Employer to submit Performance
security as per clause 28, within 15 days for signing of an
Agreement.

27.4 If the successful bidder fails to deliver the Performance
Security and sign the Agreement pursuant to Sub - Clause 27.3
then the Employer shall forfeit the Bid Security of the bidder and
accept the bid of immediately next lowest evaluated
substantially responsive bidder.

28. Performance Within 15 days after receipt of the Letter of Acceptance, the
Security successful Bidder shall deliver to the Employer a Performance
Security in acceptable format to the Employer as specified in

Section IX and equal to five percent (5%) of the contract Agreement

Amount.
29.Advance The Employer may provide an Advance Payment on the Initial
Payment Contract Price as stipulated in the Letter of Acceptance, subject to a

maximum amount! as stated in the Bidding Data.

30.Additional The Contractor shall provide additional Performance Security
Securities pursuant to Sub -Cause 24.5
31.Adjudicator The Employer proposes the person named in the Bidding Data to be

appointed as Adjudicator under the Contract, at the hourly fee
specified in the Bidding Data, plus reimbursable expenses. If the
Bidder disagrees with this proposal, the Bidder should so state in his
Bid. If, in the Letter of Acceptance, the Employer does not agree on
the appointment of the Adjudicator, the Employer will request the
Appointing Authority designated in the Contract Data at the request
of either party.

32.Conduct of

Bidders 32.1 The Bidder shall be responsible to fulfil his obligations as per

the requirement of the Contract Agreement, Bidding
documents, GoN’s Procurement Act and Regulations.

32.2 The Bidder shall not carry out or cause to carry out the

1 This amount is normally 20 percent of the Contract Price. The amount should be adequate to minimize the needs of the Contractor

9| F;oabgrgow for the Contract. This may be particularly important in terms of foreign currency.




33. Blacklisting
Bidder
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following acts with an intention to influence the implementation
of the procurement process or the procurement agreement :

a) give or propose improper inducement directly or indirectly,
b) distortion or misrepresentation of facts

€) engaging or being involved in corrupt or fraudulent practice
d) interference in participation of other prospective bidders.

e) coercion or threatening directly or indirectly to cause harm to
the person or the property of any person to be involved in the
procurement proceedings,

f) collusive practice among bidders before or after submission
of bids for distribution of works among bidders or fixing
artificial/uncompetitive bid price with an intention to deprive
the Employer the benefit of open competitive bid price..

g) contacting the Employer wit an intention to influence the
Employer with regards to the bid or interference of any kind
in examination and evaluation of the bids during the period
after opening of bids up to the notification of award of
contract

33.1 Without prejudice to any other right of the Employer under this
Contract, GoN, Public Procurement Monitoring Office may
blacklist a bidder for his conduct up to three years on the
following grounds and seriousness of the act committed by
the bidder:

a) ifitis proved that the bidder committed acts pursuant to the
Sub - Clause 32.2,

b) if the bidder fails to sign an agreement pursuant to Sub -
Clause 27.4,

c) ifitis proved later that the bidder/contractor had committed
substantial defect in implementation of the contract or had
not substantially fulfilled his obligations under the contract
or the completed work is not of the specified quality as per
the contract ,

d) if convicted by a court of law in a criminal offence which
disqualifies the bidder from participating in the contract.

e) if it is proved that the contract agreement signed by the
bidder was based on false or misrepresentation of bidder’s
qualification information,

f) other acts mentioned in the Bidding Data

33.2 A firm declared blacklisted and ineligible by the GoN shall be
ineligible to bid for a contract during the period of time

determined by the PPMO.
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G. Bidding Data
Instruction to Bidders Clause References

A. General
ITB1 The Employer is: Duhabi Bhaluwa Municipality Office, Duhabi, Sunsari
The Scope of Work: Construction work of Retaining Structure.
ITB 2

Bidder’s Eligibility Requirement:

a)
b)

c)
d)

e)

f)
9)

Registration Certificate

Business Registration Licence

VAT and PAN Registration Certificates

Tax Clearance Certificate or

Submissions of Tax Returns up to [072/073]

A written declaration made by the Bidder stating that the Bidder is
not ineligible to participate in the Bid; has no conflict of interest in
the proposed bid procurement proceedings and has not been
punished for the profession or businesses related offence.

Joint Venture Authorization/ Agreement (if any)

Power of Attorney
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B. Bidding Documents
ITB7 e . :
Employer’s address for clarification purposes is: Duhabi Bhaluwa
Municipality Office, duhabi, sunsari
Requests for clarification should be received by the Employer no later
than: [].
C. Preparation of Bids
ITB 8 The language of the bid is: [english]
ITB 11 The bid validity period shall be: [ — 120 days from the date of submission
of Bid]
ITB 12 Amount of Bid Security shall be: 2.5 % of Bid amount
The bid validity period shall be: [ — 30 days after Bid Validity date]
The Bank Account of the Employer: [ A/C — 2220304003452 RASTRAY
BANIJAY BANK, inaruwa- (for
Revenue Charge
: A/IC — 2220304003350 RASTRAY
BANIJAY BANK, inaruwa-(for Bid
Security]
ITB 13 The written confirmation of authorization to sign on behalf of the Bidder shall indicate: [insert “

(@) The name and description of the documentation required to demonstrate the authority
of the signatory to sign the Bid such as a Power of Attorney; and

(b) Inthe case of Bids submitted by an existing or intended JV an undertaking signed by all
parties (i) stating that all parties shall be jointly and severally liable, and (ii)) nominating a
Representative who shall have the authority to conduct all business for and on behalf of
any and all the parties of the JV during the bidding process and, in the event the JV is
awarded the Contract, during contract execution.”)

D. Submission of Bids

ITB 15

A Pre-Bid meeting shall take place.

If a Pre-Bid meeting will take place, it will be at the following date, time
and place:

Date:2073-11-24(7" March, 2017)
Time: 2.00
Place: Duhabi Bhaluwa Municipality Office

ITB 16

The Employer’s address for bid submission purposes_is: Construction
Retaining Structure.

The deadline for bid submission is:
Date: 2073-12-05(18" March, 2017)
Time: 12:00
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E. Bid Opening and Evaluation

ITB 19

The bid opening shall take place at:

Address: duhabi Bhaluwa Municipality Office
Date: 2073-12-05(18" March , 2017)

Time: 14:00

F. Award of Contract

ITB 29

The Advance Payment amount shall be:

ITB 31

The Adjudicator proposed by the Employer is.
The hourly fee for this proposed Adjudicator shall be:.

Brief biographical data of the proposed Adjudicator is as
follows:

[provide relevant information, such as education, experience, age,
nationality, and present position; attach additional pages as necessary]

Section IV. General Conditions of Contract (GCC)

1. General Provisions

l4|Page




1.1 Definitions In the Contract as defined below, the words and expressions
defined shall have the following meanings assigned to them,
except where the context requires otherwise:
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The Contract

Persons

Date, Times
and Periods
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1.11

1.1.2

113

1.14

1.15

1.1.6

1.1.7

1.1.8

1.1.9

1.1.10

1.1.11

1.1.12

“Contract” means the Agreement signed between the
Employer and the contractor and the other documents
listed in the Special Conditions of Contract (SCC).

“Specification” means the document as listed in the
SCC, including Employer's requirements in respect of
design to be carried out by the contractor, if any, and any
variation to such document.

“‘Drawings” means the Employer’s drawings of the Works
as listed in the SCC, and any variation to such drawings.

“Bill of Quantities” means the priced and completed bill
of quantities forming part of the Tender.

“Bid or Tender” means the contractor’s priced offer to the
Employer for the execution and completion of the Works
and the remedying of any defects therein in accordance
with the provisions of the Contract, as accepted by the
Letter of Acceptance.

“Letter of Acceptance” means the formal acceptance by
the Employer of the bid or Tender.

‘Employer” means the person named in the Agreement
and the legal successors in title to this person, but not
(except with the consent of the contractor) any assignee.

“Contractor” means the person named in the Agreement
and the legal successors in title to this person, but not
(except with the consent of the Employer) any assignee.

“Party” means either Employer or the contractor.

"Commencement Date" means the date 14 days after
the date the Agreement comes into effect or any other
date agreed between the Parties.

"Day" means a calendar day.

"Time for Completion" means the time for completing
the Works as stated in the SCC (or as extended under
Sub-Clause 7.3), calculated from the Commencement
Date.




Money and
Payments

Other
Definitions

1.2 Interpretation
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1.1.13

1.1.14

1.1.15

1.1.16

1.1.17

1.1.18

1.1.19

1.1.20

1.1.21

1.1.22

1.1.23

1.1.24

1.1.25

1.1.26

1.1.27

Words

"Cost" means all expenditure properly incurred (or to be
incurred) by the contractor, whether on or off the Site,
including overheads and similar charges, but does not
include profit.

“Contract Price”is the price stated in the letter of
Acceptance and thereafter as adjusted in accordance with
the provisions of the Contract.

“‘Retention Money” means the aggregate of all monies
retained by the Employer pursuant to Sub-Clause 11.3.

“Contractor's Equipment” means all apparatus,
machinery, vehicles, facilities and other things required
for the execution of the Works but does not include
Materials or Plant.

"Country" means Nepal.

"Employer's Liabilities” means those matters listed in
Sub-Clause 6.1.

"Force Majeure” means an exceptional event or
circumstance: which is beyond a Party's control; which
such Party could not reasonably have provided against
before entering into the Contract; which, having arisen,
such Party could not reasonably have avoided or
overcome; and, which is not substantially attributable to
the other Party.

"Materials" means things of all kinds (other than Plant)
intended to form or forming part of the permanent work.

"Plant” means the machinery and apparatus intended to
form or forming part of the Permanent Works.

"Site" means the places provided by the Employer where
the Works are to be executed, and any other places
specified in the Contract as forming part of the Site.

"Variation" is an instruction given by the Employer which
varies the Works pursuant to Sub-Clause 10.1

"Works" means all the work and design (if any) to be
performed by the contractor including temporary work and
any Variation.

“Permanent Works” means the permanent works to be
executed (Including Plant) in accordance with the
Contract.

“Temporary Works” means all temporary works of every
kind (other than contractor's Equipment) required in or
about the execution and completion of the Works and the
remedying of any defects therein.

“‘Adjudication” means the procedure to be adopted by
the contractor and the Employer in solving the dispute if it
is not solved amicably pursuant to Sub-Clause 15.1.

importing persons or parties shall include firms and

organisations. Words importing singular or one gender shall
include plural or the other gender where the context requires.
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1.4

15

1.6

2.1

2.2

2.3

2.4

3.1

3.2

Priority of
Documents

Law

Communications

Statutory
Obligations
The Employer

Provision of
Site

Permits and
Licenses

Employer's
Instructions

Approvals

The documents forming the Contract shall to be taken as mutually
explanatory of one another. If an ambiguity or discrepancy is
found in the documents, the Employer shall issue any necessary
instructions to the contractor, and the priority of the documents
shall be in accordance with the order as listed in the SCC.

The law of the Contract is stated in the SCC.

Where provision is made for the giving or issue of any notice,
instruction, or other communication by any person, unless
otherwise specified such communication shall be written in the
language stated in the SCC as shall not be unreasonably withheld
or delayed.

If a notice given pursuant to Sub-Clause 1.5 fails to be delivered
due to failure to trace the address of the party then the notice
shall be published as public notice in a National daily newspaper
and when the notice is so published then the notice shall be
considered to be delivered to the concerned party.

The contractor shall comply with the laws of the countries where
activities are performed. The contractor shall give all notices and
pay all fees and other charges in respect of the Works.

The Employer shall provide the Site and right of access thereto at
the times stated in the SCC.

The Employer shall, if requested by the contractor, assist him in
applying for permits, licences or approvals which are required for
the Works.

The contractor shall comply with all instructions given by the
Employer in respect of the Works including the suspension of all
or part of the Works.

No approval or consent or absence of comment by the Employer
or the Employer's representative shall affect the contractor's
obligations.

Employer's Representatives

Authorised
Person

Employer's
Representative

The Contractor
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One of the Employer's personnel shall have authority to act for
him. This authorised person shall be as stated in the SCC, or as
otherwise notified by the Employer to the contractor.

The Employer may also appoint a firm or individual to carry out
certain duties. The appointee may be named in the SCC, or
notified by the Employer to the contractor from time to time. The
Employer shall notify the contractor of the delegated duties and
authority of this Employer's representative.




4.1 General
Obligations

4.2 Contractor's
Representative

4.3 Subcontracting

4.4 Performance
Security

The contractor shall carry out the Works properly and in
accordance with the Contract. The contractor shall provide all
supervision, labour, Materials, Plant and contractor's Equipment
which may be required. All Materials and Plant on Site shall be
deemed to be the property of the Employer.

During continuance of the of the contract, the contractor and his
sub-contractors shall abide at all times by all labour laws,
including child labour related enactments, and rules made there
under.

A child who has not attained the age of fourteen (14) years shall
not be employed in any work as a labourer.

The contractor shall submit to the Employer for consent the name
and particulars of the person authorised to receive instructions on
behalf of the contractor.

The contractor shall not subcontract the whole of the Works. The
contractor shall not subcontract any part of the Works without the
consent of the Employer.

As stated in the SCC, the Contractor shall deliver to the Employer
no later than the date specified in the Letter of Acceptance.

5. Design by Contractor

5.1 Contractor's
Design

5.2 Responsibility
for Design

The contractor shall carry out design to the extent specified, as
referred to in the SCC. The contractor shall promptly submit to the
Employer all designs prepared by him. Within 15 days of receipt,
the Employer shall notify any comments or, if the design
submitted is not in accordance with the Contract, shall reject it
stating the reasons. The contractor shall not construct any
element of the permanent work designed by him within 15 days
after the design has been submitted to the Employer or where the
design for that element has been rejected. Design that has been
rejected shall be promptly amended and resubmitted. The
contractor shall resubmit all designs commented on taking these
comments into account as necessary.

The contractor shall remain responsible for his tendered design
and the design under this Clause, both of which shall be fit for the
intended purposes defined in the Contract and he shall also
remain responsible for any infringement of any patent or copyright
in respect of the same. The Employer shall be responsible for the
Specification and Drawings.

6. Employer's Liabilities
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6.1 Employer’s
Liabilities

In this Contract, Employer's Liabilities mean:

a. war, hostilities (whether war be declared or not), invasion, act
of foreign enemies, within the Country,

b. rebellion, terrorism, revolution, insurrection, military or
usurped power, or civil war, within the Country,

c. riot, commotion or disorder by persons other than the
contractor's personnel and other employees, affecting the
Site and/or the Works,

d. ionising radiations, or contamination by radio-activity from
any nuclear fuel, or from any nuclear waste from the
combustion of nuclear fuel, radio-active toxic explosive, or
other hazardous properties of any explosive nuclear
assembly or nuclear component of such an assembly, except
to the extent to which the contractor may be responsible for
the use of any radio-active material,

e. pressure waves caused by aircraft or other aerial devices
travelling at sonic or supersonic speeds,

f.  use or occupation by the Employer of any part of the Works,
except as may be specified in the Contract,

g. design of any part of the Works by the Employer's personnel
or by others for whom the Employer is responsible,

h. any operation of the forces of nature affecting the Site and/or
the Works, which was unforeseeable or against which an
experienced contractor could not reasonably have been
expected to take precautions,

i. Force Majeure,

j-  asuspension under Sub-Clause 2.3 unless it is attributable to
the contractor's failure,

k. any failure of the Employer,

I.  physical obstructions or physical conditions, other than
climatic conditions, encountered on the Site during the
performance of the Works, which obstructions or conditions
were not reasonably foreseeable by an experienced
contractor and which the contractor immediately notified to
the Employer,

m. any delay or disruption caused by any Variation,

n. any change to the law of the Contract after the date of the
contractor's offer as stated in the Agreement,

0. losses arising out of the Employer's right to have the
permanent work executed on, over, under, in or through any
land, and to occupy this land for the permanent work, and

p. damage which is an unavoidable result of the contractor's
obligations to execute the Works and to remedy any defects.

7. Time for Completion

7.1 Execution of
the Works

7.2 Programme
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The contractor shall commence the Works on the
Commencement Date and shall proceed expeditiously and
without delay and shall complete the Works within the Time for
Completion.

The contractor shall submit to the Employer a programme for the
Works within the time stated in the SCC




7.3 Extension of
Time

7.4 Liquidated
Damages for
Delay

7.5 Bonus

8. Taking-Over

8.1 Completion

8.2 Taking-Over
Notice

Subject to Sub-Clause 10.3, the contractor shall be entitled to an
extension to the Time for Completion if he is or shall be delayed
by any of the Employer's Liabilities.

The contractor shall submit an application to the Employer for
extension of time, stating the causes for delay, 7 days before the
expiry of the Contract completion date.On receipt of an application
from the contractor, the Employer shall consider all supporting
details provided by the contractor and shall extend the Time for
Completion as appropriate.

If the contractor fails to complete the Works within the Time for
Completion, the contractor's only liability to the Employer for such
failure shall be to pay the amount stated in the SCC for each day
for which he fails to complete the Works. The total amount of
Liquidated damages shall not exceed the amount stated in the
SCC.

The Contractor shall be paid a Bonus calculated at the rate per
calendar day stated in the SCC for each day that the Completion
is earlier than the date for Time of Completion. The Employer
shall certify that the Works are complete, although they may not
be due to be complete. The total amount of Bonus shall not
exceed the amount stated in the SCC.

The contractor may notify the Employer when he considers that
the Works are complete.

The Employer shall notify the contractor when he considers that
the contractor has completed the Works stating the date
accordingly. Alternatively, the Employer may notify the contractor
that the Works, although not fully complete, are ready for taking
over, stating the date accordingly.

The Employer shall take over the Works upon the issue of this
notice. The contractor shall promptly complete any outstanding
work and, subject to Clause 9, clear the Site.

9. Remedying Defects

9.1 Remedying
Defects

9.2 Uncovering
and Testing
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The Employer may at any time prior to the expiry of the period
stated in the SCC, notify the contractor of any defects or
outstanding work. The contractor shall remedy at no cost to the
Employer any defects due to the contractor's design, materials,
plant or workmanship not being in accordance with the Contract.

The cost of remedying defects attributable to any other cause
shall be valued as a Variation. Failure to remedy any defects or
complete outstanding work within a reasonable time of the
Employer's notice shall entitle the Employer to carry out all
necessary work at the contractor's cost.

The Employer may give instruction as to the uncovering and/or
testing of any work. Unless as a result of any uncovering and/or
testing it is established that the contractor's design, materials,
plant or workmanship are not in accordance with the Contract, the
Contractor shall be paid for such uncovering and/or testing as a
Variation in accordance with Sub-Clause 10.2.




10. Variations and Claims

10.1 Rightto Vary

10.2 Valuation of
Variations

10.3 Early Warning

10.4 Right to Claim

10.5 Variation and
Claim
Procedure

The Employer may instruct Variations to increase or decrease the
guantity of work or addition of new items or substitution of items
included in the contract, if determined necessary due to technical
reason during implementation of the contract.

Variations shall be valued as follows:
a. where appropriate, at rates in the Contract, or

b. in the absence of appropriate rates, the rates in the Contract
shall be used as the basis for valuation,

c. at appropriate new rates, as may be agreed or which the
Employer considers appropriate, or

d. if the Employer so instructs, at daywork rates set out in the
SCC for which the contractor shall keep records of hours of
labour and contractor's Equipment, and of Materials used.

A Party shall notify the other as soon as he is aware of any
circumstance which may delay or disrupt the Works, or which may
give rise to a claim for additional payment. The contractor shall
take all reasonable steps to minimise these effects.

The contractor's entitlement to extension to Time for Completion
or additional payment shall be limited to the time and payment
which would have been due if he had given prompt notice and has
taken all reasonable steps.

If the contractor incurs cost as a result of any of the Employer's
Liabilities, the contractor shall be entitled to the amount of such
cost. If as a result of any of the Employer's Liabilities, it is
necessary to change the Works, this shall be dealt with as a
Variation.

The contractor shall submit the Employer an itemised make-up of
the value of Variations and claims within 30 days of the instruction
or of the event giving rise to the claim. The Employer shall check
and if possible agree the value. In the absence of agreement, the
Employer shall determine the value.

11. Contract Price and Payment

11.1 Valuation of
the Works

11.2 Monthly
Statements
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The Works shall be valued as provided for in the SCC, subject to

Clause 10.

The contractor shall be entitled to be paid at monthly intervals:

a. the value of the Works executed,

b. the percentage stated in the SCC of the value of Materials
and Plant delivered to the Site at a reasonable time,

subject to any additions or deductions which may be due.

The contractor shall submit each month to the Employer a
statement showing the amounts to which he considers himself
entitled.




11.3 Interim
Payments

11.4 Payment of
First Half of
Retention

11.5 Payment of

Second Half of
Retention

11.6 Final Payment

11.7 Currency

11.8 Delayed
Payment
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Within 30 days of acceptance of each statement, the Employer
shall pay to the contractor the amount shown in the contractor's
statement less retention at the rate stated in the SCC, and less
any amount for which the Employer has specified his reasons for
disagreement. The Employer shall not be bound by any sum
previously considered by him to be due to the contractor.

One half of the retention and any such other retention shall be
paid by the Employer to the contractor within 15 days upon expiry
of Defects Liability Period.

The remainder of the retention shall be paid by the Employer to
the contractor within 15 days after submission of evidence
document from the concerned Internal Revenue Office that the
contractor has submitted his Income Returns.

Within 45 days of the latest of the expiry of the defects liability
period, the contractor shall submit a final account to the Employer
together with any documentation reasonably required to enable
the Employer to ascertain the final contract value.

Within 30 days after the submission of this final account, the
Employer shall pay to the contractor any amount due. If the
Employer disagrees with any part of the contractor's final account,
he shall specify his reasons for disagreement when making
payment

Payment shall be in the currency stated in the SCC.
The contractor shall be entitled to interest at the rate stated in the

SCC for each day the Employer fails to pay beyond the prescribed
payment period.




11.9 Advance
Payment

11.10.Price
Adjustment
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1D

The Employer may make advance payment to the contractor
of the amounts stated in the SCC within 15 days, against
provision by the contractor of an Unconditional Bank
Guarantee in a form and by a bank acceptable to the
Employer in amounts and currencies equal to the advance
payment. The Guarantee shall remain effective until the
advance payment has been repaid, but the amount of the
Guarantee shall be progressively reduced by the amounts
repaid by the contractor. Interest shall not be charged on
the advance payment.

The contractor is to use the advance payment only to pay
for Equipment, Plant, Materials and mobilization expenses
required specifically for execution of the Contract. The
contractor shall demonstrate that advance payment has
been used in this way by supplying copies of invoices or
other documents to the Employer/ Engineer.

Unless otherwise stated in the SCC, the advance payment
shall be repaid through percentage deductions from the
monthly certified statements in accordance with this clause.
Deductions shall commence in the next monthly statement
in which the value of work executed exceeds thirty (30%)
percent of the initial Contract Amount less provisional sums,
day works and VAT. Deduction shall be made at the
amortization rate of thirty (30%) percent of the amount of
each monthly statement until such time as the advance
payment has been repaid completely, provided that the
advance payment shall be completely repaid prior to the end
of 90 % of the approved contract period.

a) The Contract is subject to price adjustment only for

construction material in accordance with this clause. If the
Contract Agreement is concluded following the Invitation for
National Level Bidding and after the signing of the Contract
Agreement if the price of the construction materials stated in
the SCC increase or decrease in an unexpected manner in
excess of ten (10%) percent in comparison to the base price
stated in the SCC, then the price adjustment for the increase
or decrease of price of the construction material beyond 10%
shall be made by applying the following formulas:

For unexpected increase in price
P =[R1 —(Ro x1,10)]x Q

For unexpected decrease in price
P =[R1 —(Ro x0.90)]x Q

Where:

“P” is price adjustment amount

“R1” is the present price of the construction material

“ R0’ is the base price of the construction material

“Q “ is quantity of the construction material consumed in
construction during the period of price adjustment
consideration

(b) The Price Adjustment amount pursuant to the clause will be

limited to a maximum of 25% of the initial Contract Amount
unless otherwise is specified in the SCC




11.11 Local
Taxation &
Value Added
Tax

b) The Price Adjustment provision pursuant to Clause 11.10 (a)
shall not be applicable if the contract is not completed in time
due to the delay caused by the contractor or the contract is a
Lump sum Contract or a Fixed Budget Contract.

a. The prices tendered by the Contractor shall include all
taxes that may be levied in accordance to the laws and
regulations in being in Nepal on the date 30 days prior to
the closing date for submissions of Bids on the
Contractor’'s equipment, plant and materials acquired for
the purpose of the Contract and on the services performed
under the Contract. Nothing in the Contract shall relieve
the Contractor from his responsibility to pay any tax that
may be levied in Nepal on profits made by him in respect
of the Contract.

b. The Contract is not exempted from value added tax. An
amount specified in the schedule of taxes shall be paid by
the Contractor in the concerned VAT office within time
frame specified in VAT regulation.

12. Termination of Contract

12.1 Default by
Contractor

12.2 Default by
Employer

12.3 Insolvency

12.4 Termination

by
Convenience

25|Page

If the contractor abandons the Works, refuses or fails to comply
with a valid instruction of the Employer or fails to proceed
expeditiously and without delay or is, despite a written complaint,
in breach of the Contract, the Employer may give notice referring
to this Sub-Clause and stating the default.

If the contractor has not taken all practicable steps to remedy the
default within 15 days after the contractor's receipt of the
Employer's notice, the Employer may, by a second notice given
within a further 22 days, terminate the Contract. The Contractor
shall then demobilize from the Site leaving behind Materials and
Plant and any contractor's Equipment which the Employer
instructs in the second notice to be used until the completion of
the Works.

If the Employer fails to pay in accordance with the Contract, or is,
despite a written complaint, in breach of the Contract, the
contractor may give notice referring to this Sub-Clause and stating
the default. If the default is not remedied within 7 days after the
Employer's receipt of this notice, the contractor may suspend the
execution of all or parts of the Works.

If the default is not remedied within 30 days after the Employer's
receipt of the contractor's notice, the contractor may, by a second
notice given within a further 22 days, terminate the Contract. The
contractor shall then demobilise from the Site.

If a Party is declared insolvent under any applicable law, the other
Party may by notice terminate the Contract immediately. The
contractor shall then demobilise from the Site leaving behind, in
the case of the contractor's insolvency, any contractor's
Equipment which the Employer instructs in the notice is to be
used until the completion of the Works.

Notwithstanding the above, the Employer shall be entitled to
terminate the Contract in public interest, at any time at the
Employer’s convenience, by giving notice of such termination to
the contractor.




12.5 Payment upon
Termination

After termination, the contractor shall be entitled to payment of the
unpaid balance of the value of the Works executed and of the
Materials and Plant reasonably delivered to the Site, adjusted by
the following:

a. any sums to which the contractor is entitled under Sub-
Clause 10.4,

b. any sums to which the Employer is entitled,

c. if the Employer has terminated under Sub-Clause 12.1 or
12.3, the Employer shall be entitled to a sum equivalent to
20% of the value of those parts of the Works not executed at
the date of the termination,

d. if the contractor has terminated under Sub-Clause 12.2 or
12.3, the contractor shall be entitled to the Cost of his
suspension and demobilisation together with a sum
equivalent to 10% of the value of those parts of the Works not
executed at the date of termination

The net balance due shall be paid or repaid within 30 days of the
notice of termination.

13. Risk and Responsibility

13.1 Contractor's
Care of the
Works

13.2 Force Majeure
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The contractor shall take full responsibility for the care of the
Works from the Commencement Date until the date of the
Employer's notice under Sub-Clause 8.2. Responsibility shall
then pass to the Employer. If any loss or damage occurs to the
Works during the above period, the contractor shall rectify such
loss or damage so that the Works conform to the Contract.

Unless the loss or damage occurs as a result of an Employer's
Liability, the contractor shall indemnify the Employer, the
Employer's contractors, agents and employees against all loss or
damage happening to the Works and against all claims or
expense arising out of the Works caused by a breach of the
Contract, by negligence or by other default of the contractor, his
agents or employees.

If a Party is or shall be prevented from performing any of its
obligations by Force Majeure, the Party affected shall notify the
other Party immediately. If necessary, the contractor shall
suspend the execution of the Works and, to the extent agreed
with the Employer, demobilise the contractor's Equipment.

If the event continues for a period of 90 days, either Party may
then give notice of termination which shall take effect 30 days
after the giving of the notice.

After termination, the contractor shall be entitled to payment of the
unpaid balance of the value of the Works executed and of the
Materials and Plant reasonably delivered to the Site, adjusted by
the following:

a. any sums to which the contractor is entitled under Sub-
Clause 10.4,

b. the Cost of his suspension and demaobilisation,

c. any sums to which the Employer is entitled.

The net balance due shall be paid or repaid within 30 days of the
notice of termination.




14. Insurance

14.1 Extent of
Cover

14.2 Arrangements

14.3 Failure to
Insure

The contractor shall, prior to commencing the Works, effect and
thereafter maintain insurances in the joint names of the Parties:

a. for loss and damage to the Works, Materials, Plant and the
contractor's Equipment,

b. for liability of both Parties for loss, damage, death or injury to
third parties or their property arising out of the contractor's
performance of the Contract, including the contractor's liability
for damage to the Employer's property other than the Works,
and

c. for liabilty of both Parties and of any Employer's
representative for death or injury to the contractor's personnel
except to the extent that liability arises from the negligence of
the Employer, any Employer's representative or their
employees.

All insurances shall conform with any requirements detailed in the
SCC. The policies shall be issued by insurers and in terms
approved by the Employer. The contractor shall provide the
Employer with evidence that any required policy is in force and
that the premiums have been paid.

All payments received from insurers relating to loss or damage to
the Works shall be held jointly by the Parties and used for the
repair of the loss or damage or as compensation for loss or
damage that is not to be repaired.

If the contractor fails to effect or keep in force any of the
insurances referred to in the previous Sub-Clauses, or fails to
provide satisfactory evidence, policies or receipts, the Employer
may, without prejudice to any other right or remedy, effect
insurance for the cover relevant to such default and pay the
premiums due and recover the same as a deduction from any
other monies due to the contractor.

15. Resolution of Disputes

15.1 Adjudication

15.2 Notice of
Dissatisfaction
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If any dispute shall arises out of or in connection with the
Contract, including any valuation or other decision of the
Employer, then the parties shall attempt to settle such dispute
amicably within 15 days of the notification of the Employer’s
decision. However if the dispute is not settled amicably or no
attempt is made to settle the dispute amicably then the dispute
shall be referred by either Party to adjudication in accordance with
the attached Rules of Adjudication (“The Rules”). The adjudicator
shall be any person agreed by the Parties. In the event of
disagreement, the adjudicator shall be appointed in accordance
with the Rules.

If a Party is dissatisfied with the decision of the adjudicator or if no
decision is given within the time set out in the Rules, the Party
may give notice of dissatisfaction referring to this Sub-Clause
within 30 days of receipt of the decision or the expiry of the time
for the decision. If no notice of dissatisfaction is given within the
specified time, the decision shall be final and binding on the
Parties.




15.3 Arbitration

16.Conduct of
Bidders
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A dispute which has been the subject of a notice of
dissatisfaction, as per sub clause 15.2 shall be referred to a single
arbitrator under the rules specified in the SCC. In the absence of
agreement, the arbitrator shall be designated by the appointing
authority specified in the SCC. Any hearing shall be held at the
place specified in the SCC and in the language referred to in Sub-
Clause 1.5.

16.1 The Bidder shall be responsible to fulfil his obligations as
per the requirement of the Contract Agreement, Bidding
documents, GoN'’s Procurement Act and Regulations.

16.2 The Bidder shall not carry out or cause to carryout the
following acts with an intention to influence the
implementation of the procurement process or the
procurement agreement :

h)

)

k)

m)

n)

give  or propose improper inducement directly or
indirectly,

distortion or misrepresentation of facts

engaging or being involved in corrupt or fraudulent
practice

interference in participation of other prospective bidders.

coercion or threatening directly or indirectly to cause
harm to the person or the property of any person to be
involved in the procurement proceedings,

collusive practice among bidders before or after
submission of bids for distribution of works among
bidders or fixing artificial/luncompetitive bid price with an
intention to deprive the Employer the benefit of open
competitive bid price..

contacting the Employer wit an intention to influence the
Employer with regards to the bid or interference of any
kind in examination and evaluation of the bids during the
period after opening of bids up to the notification of
award of contract




17. Blacklisting
Bidder
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17.1 W.ithout prejudice to any other right of the Employer under this
Contract, GoN, Public Procurement Monitoring Office may
blacklist a bidder for his conduct up to three years on the
following grounds and seriousness of the act committed by
the bidder:

g) ifitis proved that the bidder committed acts pursuant to the
Sub - Clause 16.2,

h) if the bidder fails to sign an agreement pursuant to ITB Sub
— Clause 27.4,

i) ifitis proved later that the bidder/contractor had committed
substantial defect in implementation of the contract or had
not substantially fulfilled his obligations under the contract
or the completed work is not of the specified quality as per
the contract ,

j) if convicted by a court of law in a criminal offence which
disqualifies the bidder from participating in the contract.

k) if it is proved that the contract agreement signed by the
bidder was based on false or misrepresentation of bidder's
qualification information,

[) other acts mentioned in the Bidding Data

33.2 A firm declared blacklisted and ineligible by the GoN shall be
ineligible to bid for a contract during the period of time

determined by the PPMO.




Section V  Special Conditions of Contract (SCC)

This SCC forms part of the Agreement

[Note: with the exception of the items for which the Employer's requirements have been inserted, the Bidder
shall complete the following information before submitting his bid.]

Item Clause Data
Documents forming the Contract 111 Document (delete if not applicable)
listed in the order of priority a. The Agreement
b. Special Conditions of Contract
c. General Conditions of Contract
d. The Technical Specifications
e. The Drawings
f.  The contractor's tendered design (if any)
g. The Bill of Quantities
h (if any)
................................. (if any
Time for Completion 1.1.12 2074-02-31(14" June, 2017)
Law of Contract 1.4 Applicable Law of Nepal
Language 15 English or Nepali
Provision of Site 2.1 On the commencement date*
Authorised person 3.1 Municipal Executive Officer
Name and address of Employer's Duhabi bhaluwa Municipality Office, duhabi,
representative (if known) 3.2 sunsari
Performance security :
Amount 4.4 ...5.... % of the contract price
Form 4.4 Attached in section X
Requirements for contractor’s 51 Specification Clause No’s.......
design (if any)
Time for the submission of 7.2 Within 14 days* of the commencement date
programme
Liguidated Damages for Delay 7.4 0.05% of Contract Price per day up to a maximum
of 10%* of sum stated in the Agreement
Bonus or early completion (if any) 7.4 0.05% of Contract Price per day up to a maximum
of 10%* of sum stated in the Agreement
Period for notifying defects 9.1 365 days* calculated from the date stated in the
notice under Sub-Clause 8.2.
Day work rates (if any) 10.2 (e)
. . .
30E|r3%|%y§r to specify as appropriate




Valuation of the Works* 11.1 [insert “Ad measurement with bid bill of quantities” or
“Lump Sum price in case of Lump sum contract’]
Percentage of value of 11.2 (b) [insert Materials ......... % if applicable]
Materials and Plant [insert Plant ............... % if applicable]
Percentage of retention 11.3 5% of each Payment made to the Contractor
Currency of payment 11.7 Nepalese Rupees
Rate of interest 11.8 [insert ............. % per annum]
Advance Payment 11.9 [insert........ % of the contract price]
Price Adjustment 11.10.
Base Price Construction Base Source
Material Price (Ex-factory ) (factory)
I. Cement NRs........... [ MT
ii. Steel
a)Reinforcement NRs.......... [ MT
b) Structure NRs.......... / MT
iii.Brick
a) Chimney NRs.......... / No
b) Machine Made NRs.......... / No
iv.CGI Sheets NRs.......... /Sgqm
v..Gabion wire NRs.......... /[ MT
vi. Bitumen NRs.......... [ MT
vii. Aluminium
Extrusion NRs.......... IMT
viii. Timber NRs.......... / Cum
ix. Others
The base prices of the construction materials shall be taken|
as of 30 days before the deadline for submission of the Bid.
For the purpose of calculation of price adjustment, the Ex-
factory price of the same source shall be taken into
consideration.
Type of Cover Amount to Cover
Insurances 14.2 The Works. Material. Plant The Sum stated in the

And Fees Agreement plus 15%

Contractor’'s Equipment Full Replacement Cost
Insert amount per
person, number of
persons and number of
occurrences

Third Party injury to persons and
damage to property

As per Labour Act of

Workers Nepal

31|Page




Adjudication

Arbitration

151

15.3

Appointing Authority: Nepal Council of Arbitration (NEPCA}

Arbitration Rules : Nepal Council of Arbitration(NEPCA}
Appointing Authority: Nepal Council of Arbitration (NEPCA}
Place of Arbitration: [insert place]

Language; English ,Nepali
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Section VI. Technical Specification
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Section VII. Drawings
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Section VIII. Bill of Quantities

Government of Nepal

Ministry of Federal Affairs Local Development

Duhabi-Bhaluwa Municipality Office,

Duhabi, Sunsari

Project Name : Construction of Retaining Structure. | F.Y.:-073/074

lLocation : Duhabi Bhaluwa-05

B.0.Q
Rates Remarks
S.NO. Description of Work Units uantit -
P Q y In figure In Word
1 | Earth Work in Excavation for Foundation
Cum 19.13
2 | Stone soling in foundation
'ng In Tou I Cum 7.14
Supplying, mixing & pouring plain cement
concrete in 1:3:6 cement sand aggregate
3 | (Machine crushed) of approved size & quality
as specified thickness in the drawing,
compactioning, curing etc.all complete . Cum 3.02
4 Random rubble stone masonry in 1:4 c¢/s
mortar Cum 41.29
5 | Earth Filling By transported soil
9 By transp Cum 38.25
Sub total
13% VAT
Grand Total Amount
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Section X. Rules for Adjudication
Referred to in GCC Sub-Clause 15.1

General

Appointment of
Adjudicator
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1.

Any reference in the Conditions of Contract to the Rules for
Adjudication shall be deemed to be a reference to these
Rules.

Definitions in the Contract shall apply in these Rules.

The Parties shall jointly ensure the appointment of the
Adjudicator. The Adjudicator shall be a suitably qualified
person.

If for any reason the appointment of the Adjudicator is not
agreed at the latest within 15 days of the reference of a
dispute in accordance with these Rules, then either Party
may apply, with a copy of the application to the other Party,
to any appointing authority named in the Contract or, if none,
to the President of Nepal Council of Arbitration (NEPCA) or his
nominee, to appoint an Adjudicator, and such appointment
shall be final and conclusive.

The Adjudicator's appointment may be terminated by mutual
agreement of the Parties. The Adjudicator's appointment
shall expire when the Works have been completed or when
any disputes referred to the Adjudicator shall have been
withdrawn or decided, whichever is the later.




Terms of
Appointment
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10.

11.

12.

The Adjudicator is to be, and is to remain throughout his
appointment, impartial and independent of the Parties and
shall immediately disclose in writing to the Parties anything
of which he becomes aware which could affect his
impartiality or independence.

The Adjudicator shall not give advice to the Parties or their
representatives concerning the conduct of the project of
which the Works form part other than in accordance with
these Rules.

The Adjudicator shall not be called as a witness by the
Parties to give evidence concerning any dispute in
connection with, or arising out of, the Contract.

The Adjudicator shall treat the details of the Contract and all
activities and hearings of the Adjudicator as confidential and
shall not disclose the same without the prior written consent
of the Parties. The Adjudicator shall not, without the
consent of the Parties, assign or delegate any of his work
under these Rules or engage legal or technical assistance.

The Adjudicator may resign by giving 30 days' notice to the
Parties. In the event of resignation, death or incapacity,
termination or a failure or refusal to perform the duties of
Adjudicator under these Rules, the Parties shall agree upon
a replacement Adjudicator within 15 days or Rule 4 shall

apply.

The Adjudicator shall in no circumstances be liable for any
claims for anything done or omitted in the discharge of the
Adjudicator's duties unless the act or omission is shown to
have been in bad faith.

If the Adjudicator shall knowingly breach any of the
provisions of Rule 6 or act in bad faith, he shall not be
entitled to any fees or expenses hereunder and shall
reimburse each of the Parties for any fees and expenses
properly paid to him if, as a consequence of such breach
any proceedings or decisions of the Adjudicator are
rendered void or ineffective.




OPayment
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13.

14.

15

16.

17.

18.

The Adjudicator shall be paid the fees and expenses set out
in the Adjudicator's Agreement.

The retainer fee, if applicable, shall be payment in full for:

(@) being available, on 30 days' notice, for all hearings
and Site visits;

(b) all office overhead expenses such as secretarial
services, photocopying and office supplies incurred in
connection with his duties;

(c) all services performed hereunder except those
performed during the days referred to in Rule 15.

The daily fee shall be payable for each working day
preparing for or attending Site visits or hearings or preparing
decisions including any associated travelling time.

The retainer and daily fees shall remain fixed for the period
of tenure of the Adjudicator.

All payments to the Adjudicator shall be made by the
contractor who will be entitled to be reimbursed half by the
Employer. The contractor shall pay invoices addressed to
him within 30 days of receipt. The Adjudicator's invoices for
any monthly retainer shall be submitted quarterly in advance
and invoices for daily fees and expenses shall be submitted
following the conclusion of a Site visit or hearing. All
invoices shall contain a brief description of the activities
performed during the relevant period. The Adjudicator may
suspend work if any invoice remains unpaid at the expiry of
the period for payment, provided that 7 days prior notice has
been given to both Parties.

If the contractor fails to pay an invoice addressed to it, the
Employer shall be entitled to pay the sum due to the
Adjudicator and recover the sum paid from the contractor.




Procedure for 19.

Obtaining
Adjudicator's
Decision

20.

21.

22.

23.
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A dispute between the Parties may be referred in writing by
either Party to the Adjudicator for his decision, with a copy to
the other Party. If the Adjudicator has not been agreed or
appointed, the dispute shall be referred in writing to the
other Party, together with a proposal for the appointment of
an Adjudicator. A reference shall identify the dispute and
refer to these Rules.

The Adjudicator may decide to visit the Site. The
Adjudicator may decide to conduct a hearing in which event
he shall decide on the date, place and duration for the
hearing. The Adjudicator may request that written
statements from the Parties be presented to him prior to, at
or after the hearing. The Parties shall promptly provide the
Adjudicator with sufficient copies of any documentation and
information relevant to the Contract that he may request.

The Adjudicator shall act as an impartial expert, not as an
arbitrator, and shall have full authority to conduct any
hearing as he thinks fit, not being bound by any rules or
procedures other than those set out herein. Without limiting
the foregoing, the Adjudicator shall have power to:

(@) decide upon the Adjudicator's own jurisdiction, and as
to the scope of any dispute referred to him,

(b)  make use of his own specialist knowledge, if any,
(c) adopt an inquisitorial procedure,

(d) decide upon the payment of interest in accordance
with the Contract,

(e) open up, review and revise any opinion, instruction,
determination, certificate or valuation, related to the
dispute,

()] refuse admission to hearings to any persons other
than the Employer, the contractor and their respective
representatives, and to proceed in the absence of any
Party who the Adjudicator is satisfied received notice
of the hearing.

All communications between either of the Parties and the
Adjudicator and all hearings shall be in the language of the
Adjudicator's Agreement. All such communications shall be
copied to the other Party.

No later than the sixty days after the day on which the
Adjudicator received a reference or, if later, the day on
which the Adjudicator's Agreement came into effect, the
Adjudicator shall give written notice of his decision to the
Parties. Such decision shall include reasons and state that
it is given under these Rules.




Adjudicator's Agreement

Identification of Project:

(the "Project")

Name and address of the Employer:

(the "Employer")

Name and address of contractor:

(the "contractor")

Name and address of Adjudicator:

(the "Adjudicator")

Whereas the Employer and the contractor have entered into a contract ("the Contract") for the
execution of the Project and wish to appoint the Adjudicator to act as adjudicator in accordance with
the Rules for Adjudication ["the Rules"].

The Employer, Contractor and Adjudicator agree as follows:

1. The Rules and the dispute provisions of the Contract shall form part of this Agreement.

2. The Adjudicator shall be paid:

A retainer fee of per calendar month
(where applicable)

A daily fee of

Expenses (including the cost of telephone calls, courier charges, faxes and telexes incurred in
connection with his duties; all reasonable and necessary travel expenses, hotel accommodation
and subsistence and other direct travel expenses).

Receipts will be required for all expenses.

3. The Adjudicator agrees to act as adjudicator in accordance with the Rules and has disclosed to
the Parties any previous or existing relationship with the Parties or others concerned with the
Project.

4, This Agreement shall be governed by the law of Nepal.

5. The language of this Agreement shall be English [or in Nepali if both parties agrees].
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SIGNED BY

for and on behalf of the Employer in the presence of

Witness

Name

Address

Date

SIGNED BY

for and on behalf of the contractor in the presence of

Witness

Name

Address

Date

SIGNED BY

for and on behalf of the Adjudicator in the presence of

Witness

Name

Address

Date




